ANTHONY HALIBEV
| BLA 2000- 114 Decided April 3, 2000

Appeal froma decision of the Galifornia Sate Gfice, Bureau of Land
Managenent , approvi ng | and exchange. CACA 31270.

Decision affirned; petition for stay denied as noot.

1 Exchanges of Land: General |l y--Federal Land Policy
and Managenent Act of 1976. Exchanges

BLM nay di spose of |ands by exchange under section
206(a) of FLAWA 43 US C ' 1716(a) (1994), where
it determnes that the public interest will be well
served by naki ng that exchange. BLMhas discretion
to decide howto bal ance all of the statutory
factors when nmaking a public interest
determnation. A decision approving a | and
exchange w Il be affirned where BLMfound that the
exchange wll result in nore logical and efficient
nanagenent of the BLMlands in the area, was in
accordance wth existing | and-use pl anni ng
docunents, and woul d provide significant benefits
to the public for general recreation, wlderness
nanagenent, riparian resources, and cul tural
resources, and where that finding is not

successful | y chal | enged on appeal. BLMs deci si on
is properly affirned where the | oss of recreational
use of the sel ected parcel was bal anced by the gain
of recreational use on the acquired lands and this
loss was mninal, due to the availability of other
| ands near the sel ected parcel providing superior
recreational val ues.

APPEARANCES  Anthony Huljev, pro se; Fon Fellows, Bakersfield, Galifornia,
FHeld Gfice, US Departnent of the Interior, Bureau of Land Managenent .

(P N ON BY ADM N STRATI VE JUDEE HUIGHES

Anthony Hiljev (Appel l ant) has appeal ed fromthe Decenber 21, 1999,
decision of the Galifornia Sate fice, Bureau of Land Managenent (BLN),
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approvi ng Phase 3 of a | and exchange with The Nature Gonservancy (TNO.
Appel  ant al so requested a stay of the effect of BLMs deci si on pendi ng our
consi deration of his appeal. 1

The background of the dispute is set out in BLMs deci sion denyi ng
Appel lant' s protest:

In January 1993, [BLM and [ TNJ signed an agreenent to
initiate a land exchange. The private | ands proposed by TNC
for exchange are located in the Kern Rver Valley; the public
| and proposed for transfer to TNCis a scattered tract known as
Tract #1 located near the town of Kernville, Gaifornia, which
inthe Giiente Resource Managenent A an (CRW), has been found
suitable for disposal. The purpose of the exchange is to
reduce the nunber of scattered BLMtracts, to consolidate the
BLM I ands for nore efficient nanagenent, and to acquire private
lands wthin and adj acent to the Donel and WI derness. TNC has
al ready conveyed the wlderness | and and two ot her
environnental |y sensitive parcels to the Lhited Sates. Tract
#1 wll be used to satisfy the | and debt owed for those | ands
already acquired fromTNC The tract of public land is legally
described as: Munt Dablo Mridian, Glifornia, Kern
Qunty[,] T. 25 S, R 33 E, sec. 15 lots 32, 33, 35 41, 43,
44, 45, 46, 47, and 48. 62.19 acres

A Notice of Decision (ND was issued on Septenber 3,
1998, then published in the Kern Val |l ey Sun newspaper,
notifying the public of the decision of [BLM to approve the
exchange wth TNCinvolving Tract #1. A 45-day comment period
invited witten cooments frominterested parties. O QGctober
15, 1998, the BLM Bakersfiel d H el d Manager received a | etter
fromyou [(Hul jev)] in which you objected to the exchange of
BLM Tract #1 wth TNC The concerns rai sed in opposition to
the disposal of Tract #1 focused on (1) the frequent use of
nearby el enentary school students for scientific investigation
and recreation; (2) a claimof existence

1/ Hiuljev's notice of appeal was filed wth BLMon Jan. 27, 2000, and
listed five reasons that BLMs decision to dismss his protest was in
error. Hs notice of appeal was acconpani ed by a separate request for stay
setting out reasons for granting a stay. Accordingly, under the

regul ations, Hiljev had until Feb. 28, 2000, to file additional statenents
of reasons or witten argunents or briefs. 1 Feb. 7, 2000, he filed a
docunent setting out an additional ground in support of his appeal.
Feb. 28, 2000, the Kern Rver Hstorical Society filed a docunent in
support of Hiuljev's appeal. BLMfiled its response to Hiljev's reasons on
Feb. 23, 2000. 1 Mar. 13, 2000, Hiljev responded.

152 | BLA 128

WA Ver si on



| BLA 2000- 114

of the trailhead for the historic Mile Trail on the |and; (3)
daily use of the land by |ocal horsenen, hikers, hunters and
bi rdwat chers; and (4) BLMs responsibility to nai ntai n open
space land for public use. The followng are our responses to
t hese points:

(1) The najority of the land bordering Tract #1 on the
south is owned by the Kernville ULhion School District. The
Dstrict acquired the land fromthe Lhited Sates in April 1967
pursuant to the Recreation and Public Purposes Act of 1926 for
school and educational purposes, for devel opnent of Kernville
Henmentary School. G the 21.78 acres the Lhited S ates
conveyed to the Dstrict, approxinmately 10 acres currently are
not being fully utilized by the school; the | ands renain
undevel oped and suitable for scientific investigation and
recreation. A so, the Sequoia National Forest property lies
just 350 feet east of the school property and it, too, is
accessible to the students for scientific and recreati onal
opportunities via a trail right-of-way that BLMhas reserved
for public use across Tract #1 as an access point to the
national forest.

(2) Qur archaeol ogi st/ historian researched the
possibility that the Harley Mne Mil e Trail nay have crossed
Tract #1. After field inspections, diligent research, and
discussions wth local historians, we have determned that the
nost likely location of the nule trail is approxinately 1/4
mle north of Tract #1. This would be a logical route, since
the location of the old Harley MIIsite was near the current
| ocation of Canp Onens, approximately 3/4 mle northwest of
Tract #1. Qur field inspections reveal ed no physical evidence
or accessories that woul d be expected if, in fact, the trail
was located on Tract #1. The dirt road on Tract #1 that is
often referred to as the mule trail is sinply an access route
that connects to the trail further into the nountai ns on the
National Forest.

(3) V& have considered the recreation val ue of the
properties to be acquired of a higher public interest than any
recreation provided by Tract #1. The | ands that al ready have
been acquired in this exchange (698 acres) provide recreational
opportunities for the general public in the Kern Rver Valley
area. A 400-acre w | derness inholding, including an additional
298 acres of environnental |y sensitive | and has been acquired
through this exchange which w Il provide recreational
opportunities such as you describe. In addition, the national
forest land is imedi ately adjacent to Tract #1 and to ot her
areas of the town of Kernville. These national forest |ands
are availabl e for public recreational use. The public interest
Wil be better served by the disposal of this 62-acre parcel
(Tract #1) adjacent to the town of Kernville and the
acquisition of the 698 acres in other areas of the Kern R ver
Val | ey.
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(4) Wile there is no statutory requirenent for BLMto
nai ntai n open space for public use, this exchange wll, in
fact, acconplish the nai ntenance of open space in the Kern
Rver Valley. Inthis instance, there is adequate open space
surroundi ng the town of Kernville (the national forest |ands)
that is available for public use. The isolated nature of Tract
#1 (no legal public access to the parcel exists) and its urban
interface make it difficult and uneconomc for BLMto nanage.
The public interest is better served by exchanging this BLM
land for other lands wthin the Kern Rver Valley.

Based on the foregoi ng, and the docunentation contai ned
in the case record, the notice of decision dated Septenber 3,
1998, issued by the authorized officer of the Bureau of Land
Managenent, Bakersfield FHeld Ofice, is in accordance wth the
regul ations found in Title 43, Gode of Federal Regul ations
2200. Therefore, BLMintends to proceed wth the di sposal of
the public parcel known as Tract #1. The public interest wll
be wel | served by conpl etion of this exchange transaction.

(BLMDecision at 1-2.) Appellant filed atinely notice of appeal and
request for stay on January 27, 2000. As a basis for his appeal, Appel |l ant
essentially reiterates the objections raised in his protest:

(1) Tract #1 provides unique recreational opportunities
for residents and tourists in Kernville. Renote |ands bei ng
acquired by BLMin the Kern Valley area are not readily
accessi bl e and t herefore cannot be consi dered conparabl e in
recreational value to the land in Tract #l. This is the nost
accessi bl e governnent land in the Kernville area, wthin
wal ki ng di stance of the town and rafting outfitters.

(2) The students at Kernville Henentary school utilize
all of the acreage. If this land is exchanged it wll be sold
and nost |ikely devel oped. The student woul d be adversely
af fected by devel opnent of this land. Have the principal and
t eachers been questi oned?

(3) There is evidence that the Mile Trail is indeed on
Tract #l and | woul d suggest that the Departnent contact noted
local historian and author Bob Powers. | also refer to
Exploring the Southern Serra, East Sde, and a book that
nentions the trail several tines.

(4) This is not an isolated inaccessible parcel. There
is public access to the parcel and on any given day autos can

be seen driving up into the property. The public interest is
not being served by elimnating this land. | woul d suggest
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that the BLMand the Forest service wite a Meno of

Under st andi ng whereby the Forest Service woul d be responsi bl e
for the tract's nmanagenent since Tract # is imediately

adj acent to Forest Service |and.

In his petition for stay, Appellant submts that, if the stay is deni ed
there wll not be sufficient tine for additional inquiry into his

obj ections, since the exchange woul d proceed. Further, he asserts that,
since TNC plans to sell the land (likely to devel opers), evidence in the
field would be lost, resulting inirreparable harmto the coomunity. He
alludes to a "petition wth nearly 500 signatures (1/3) of the popul ation
of Kernville indicating the public's objection to the exchange,” which (he
asserts) has been ignored by BLMand whi ch shows that the public interest
favors a stay of this decision.

By nenorandumto this Board dated February 7, 2000 (a copy of which
was duly served on Appellant as required by 43 CF. R ' 4.22(b)), BLM
responded that its decision was supported by Environnental Assessnent (EA

No. CA-016-96-034 for the Allen Land Exchange - Phase 3 and acconpanyi ng
Fnding of No Sgnificant Inpact. It argues that the exchange, in addition
to bei ng supported by those docunents, is consistent wth BLM pl anni ng
recommendat i ons outlined in the Galiente Resource Managenent F an approved
by the Galifornia Sate Orector on My 5 1997, and the Allen Land
Exchange Feasibility Report approved on March 3, 1993. It notes that the
latter "plan addresses |land tenure adjustnent both in terns of planning
area policy statenents as wel | as specific nanagenent decisions for the
entire managenent area and identifies the subject parcel as suitable for
potential exchange, subject to a site-specific EA'" and "lays out the public
benefits that wll be gained by conpl eting the exchange.” It summarizes
those benefits as fol | ows:

The BLM Bakersfield Feld dfice manages nany i sol at ed
parcel s of BLM|and over a six-county area in central
Gilifornia. (ne of the najor goals of the CGaliente Resource
Managenent Plan is land tenure adjustnent, or the
"reposi tioning” of nost of the scattered BLM parcel s through
| and exchanges. This wll |essen the admnistrative burden on
BLM nake nore acreage accessible to the public, and create
opportunities to acquire private lands wth inportant
recreational, cultural, and biol ogi cal resources.

BLMnotes that the 60-acre parcel "is bounded on the north and east
by Federal lands in the Sequoia National Forest, and on the west and south
by private residences and Kernville Henentary School ," and that it "has
physi cal access fromKernville Henentary School, but has no | egal access
via a BLMacqui red easenent or by a dedicated public road or trail." BLM
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al so notes that the parcel has been subjected to "unauthorized use,

dunpi ng, and hunan-caused w ldfires,” making it "difficult and expensive to
nanage.” 2/ BlLMstates as fol l ows concerning the | and exchange at issue
herei n:

This exchange is part of an "assenbl ed | and exchange"
whi ch consi sts of an assenbl age of nmultiple parcel s of Federal
and non- Federal |ands consolidated into a package for the
pur pose of conpl eti ng one or nore exchange transactions wth
TNCuntil the Allen Exchange is conpl eted. The private parcel s
(698 acres) have been in Federal ownership since Decenber 1996
when TNC conveyed three separate parcels of private land to the
Lhited Sates to conpl ete the private | and side of the exchange
transacti on.

BLMdescribes the "private parcels,” that is, the |ands deeded to the
Lhited Sates by TNCin exchange for Parcel #1 and other |ands, as foll ows:

These private |ands are located in Kel so Vall ey near the town
of Quyx, approximately 20 mles southeast of the public |and
parcel (BLMParcel #1). Qe of the private parcels is an

i nhol ding wi thin the Donel and WI derness (400 acres) which
attaches to an existing block of BLMland. The other two
parcel s (298 acres) attach to an existing block of BLMIand in
Kel so Valley wth public access. ne of these parcels has a
significant riparian zone.

BLMnotes that, followng the transfer of ownership of the private | ands
fromTNCto the Lhited Sates, it "has been in a 'payback’ node * * * and
is nowready to convey the public land to TNCto conplete the Al en
exchange transaction. Wilizing BLMParcel #1 wll equalize and conpl ete
the entire Allen Land Exchange."

BLMpoints out that the EA recogni zed that devel opnent and | oss of
open space was a possi bl e consequence of the exchange. It notes that the
location of the old nule trail to Harley Mne was investigated by its

2/ BLMal so notes the probl emof unauthorized use by surroundi ng

[ andowners, for whomthe tract provides a conveni ent "backyard" not
benefitting the general public. It states that, "[i]n an effort to
accommodat e the desires of adj acent | andowners whose property borders that
of BLMParcel #1, a re-survey of Parcel #1 in 1998 by BLM cadastral
surveyors created four snmall lots (44 to 47) since the adjacent |andowners
desire to acquire these snall lots to add to their backyards." Titleto
those | ots woul d presunmabl y be acquired fromTNC after the conpl etion of
the exchange. A though Appel | ant suggests that this arrangenent sonehow

i nproperly di scouraged nei ghboring parties fromprotesting the exchange,
the legality of that feature of BLMs action is not under chall enge herein.

152 I BLA 132

WA Ver si on



| BLA 2000- 114

archaeol ogi st, who determned that the likely location of the old trail was
north of the BLMparcel and that the existing "trail" (actually an

uni nproved road) on the BLMparcel was sinply a road of conveni ence onto
the Sequoi a National Forest lands to the east. BLMadvises that the school
district and school principal were contacted concerning the exchange, and
it appears that they advised BLMthat use of the BLMparcel by the school
was I ncidental and that the school has several acres of still-undevel oped

| and acquired fromBLMin the 1960's adjacent to the school. A though they
"recogni zed" sone recreational use of the parcel by the public, BLM
apparently did not regard the | ands as presenting "uni que recreational
opportunities” to the school, in light of the presence of existing National
Forest lands wthin 0.5 to 1.5 mles providing a nuch larger area for
recreation than does BLM parcel #1.

BLMasserts that disposing of Parcel #1 will not elimnate or renove
the only public lands for recreational activities, as there are thousands
of acres in the adjacent Sequoia National Forest available for recreational
use. BLMnotes that a right-of-way for a hiking trail giving access to
adj acent Sequoi a National Forest |ands was reserved over the sout her nnost
portion of the BLMparcel. The Forest Service letter of July 24, 1996,
encouraged BLM s establ i shnent of a reserved right-of-way to access
adj acent National Forest |ands.

BLM sumnari zes its reasons for proceeding with the exchange by noting
that the "benefit derived fromexchangi ng the |andl ocked BLM Parcel #1 is
directly applied toward acquiring larger, contiguous parcels wth the
pur pose of greatly enhancing w | derness conservation, wldlife nanagenent,
recreatlonal opportunities, and quality of life for the greater public
good." BLMpoints out that Appellant has never submitted his petition to
BLM nor have any of the signers of the petition ever contacted BLM BLM
decided that the public interest woul d be better served by conpl eting the
exchange than by naintaining this isolated parcel of BLMland wthits
urban interface.

BLMal so points out that Appellant does not explain how a denial of
the petition for stay wll adversely affect him Nor does he expl ain how
BLMs decision adversely affects him BLMnotes that there is no evi dence
that Appellant resides in the Kernville area, and that it appears instead
that he resides in Venice, Galifornia, in the Los Angel es area.

O February 7, 2000, Appel |l ant suppl enented the reasons for appeal
set out in his notice of appeal, noting that he did not believe that there
has been a Native Anerican Gonsultation for Tract #1, and presenting
evi dence show ng that the nule trail begins behind the Janes Sore in
Kernville on Tract #1. This was agai n suppl enented on February 24, 2000,
by the filing of a copy of a book and article showng that the old mil e
trail to the Harley Mne begins on Tract #1.

O February 24, 2000, BLMresponded to Appel | ant's suppl enent al
reasons, noting that it didin fact performa Native Amwrican consul tation

by
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contacting Native Anerican representatives, as shown in the EA but no
comments were received. BLMelected to stand on its previous expl anation
concerni ng the presence of the mile trail.

Fnally, on March 13, 2000, Appel |l ant submtted anot her docunent,
including a copy of the 1994 petition signed by residents opposed to the
"assenbl ed | and exchange" of which BLMs present action is the |ast step.
He questions the significance of the failure of other |andhol ders to
protest BLMs proposed deci sion, noting that they had been given the
opportunity to purchase small "backyard' areas fromTNCin return for their
promses not to further protest the exchange. He al so observes that he did
not becone aware of the | and exchange until 1997 and clains that notice of
the BLMs intent to enter into an exchange shoul d have been published in
the Los Angel es area.

S nce our consideration of the request for stay necessarily invol ves
reviewof the nerits of this matter, we have el ected to expedite the matter
on our own notion and i ssue a dispositive adjudication. Ve conclude that
BLM s deci sion should be affirned on the nerits.

[1] Section 206(a) of the Federal Land Policy and Managenent Act of
1976 (FLPWMN provi des:

Atract of public land or interests therein nay be
di sposed of by exchange by the [Secretary of the Interior]
under this Act * * * where the Secretary * * * determnes that
the public interest will be well served by naki ng that
exchange: Provided, That when considering public interest the
Secretary * * * shall give full consideration to better Federal
| and managenent and the needs of Sate and | ocal peopl e,
i ncluding needs for |ands for the econony, community expansion,
recreation areas, food, fiber, mnerals, and fish and wildife
and the Secretary * * * finds that the val ues and the
obj ectives which Federal lands or interests to be conveyed nay
serve if retained in Federal ownership are not nore than the
val ues of the non-Federal lands or interests and the public
obj ectives they coul d serve if acquired.

43 US C ' 1716(a) (1994). In deciding what is in the public interest,
BLM as the authorized officer of the Departnent, is required to fully
consi der

the opportunity to achi eve better nanagenent of Federal | ands,
to neet the needs of Sate and | ocal residents and their
economes, and to secure inportant objectives, including but
not limted to: Protection of fish and wildlife habitats,

cul tural resources, watersheds, wlderness and aesthetic

val ues; enhancenent of recreation opportunities and public
access; consolidation of lands and/or interests in |ands, such
as mneral and tinber interests, for nore logical and efficient
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nanagenent and devel opnent; consol idation of split estates;
expansi on of communities; accommodation of |and use

aut hori zations; pronotion of rultiple-use val ues; and
fulfillnent of public needs. In nmaking this determnation, the
aut hori zed officer nust find that * * * [t]he intended use of
the conveyed Federal lands wll not, in the determnation of
the authorized officer, significantly conflict wth established
nanagenent obj ectives on adj acent Federal |ands and | ndian
trust lands. Such finding and the supporting rational e shal l
be nmade part of the admnistrative record.

43 CF.R ' 2200.0-6(b); Donna Charpied, 150 | BLA 314, 331-32 (appeal s
filed, National Parks and Gonservation Ass'n v. BLM No. EDCV 99-0041 VAP
(JWX) (CD Ga); Donna Qharpied, et al. v. UJ; No. EDOV 99-0454 RT( MX)
(CD @&)); see dty of Santa Fe, 103 I BLA 397, 399-400 (1988).

Wile BLMis required to consider this diverse range of factors in
determning whether the public interest will be well served by the
exchange, it has discretion to decide howto balance all of the statutory
factors when making a public interest determnation. Donna Charpied, 150
| BLA at 332; see National Goal Ass'n v. Hodel, 825 F.2d 523, 532 (DC dr.
1987); Lodge Tower Gondominiumyv. Lodge Properties, Inc., 880 F. Supp.
1370, 1380 (D olo. 1995); National (oal Ass'n v. Hodel, 675 F. Supp.
1231, 1245 (D Mont. 1987), aff'd, 874 F.2d 661 (9th Ar. 1989); Burton A
MG egor, 119 IBLA 95, 103 (1991); John S Peck, 114 |BLA 393, 397 (1990).

V¢ hold that BLMhas properly exercised that discretion herein.

BLMs stated rational e for approving this exchange was set out as
follows in its Decision Record:

The exchange neets the public interest criteria in 43 R
2200.0-6. The subject BLMtract is an isolated BLM parcel that
isdifficut to manage and | acks public or admnistrative
access. In addition, it lies near downtown Kernville,
[Galifornia,] and has considerabl e urban interface, which
further conplicates its managenent. Due to its urban
interface, it has had probl ens wth encroachnent and hunan-
caused wldfires in the past, and it is likely to continue
havi ng these problens in the future if the tract remains in
Federal ownership. Exchange of Tract #1 wll result in nore
| ogical and efficient nanagenent of the BLMIlands in the area.

Exchange of Tract #1 is in accordance wth existing | and-use
pl anni ng docunents. The exchange woul d provi de significant
benefits to the public for general recreation, wlderness
nanagenent, riparian resources, and cul tural resources.
Tradeoffs for other resources would be roughly equal. The
exchange woul d hel p add significant acreage to the Donel ands
Wl derness. No significant inpacts to the soci o-economc
aspects of the | ocal
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community are expected. The Forest Service does not desire to
acquire Tract #1, and believes that the parcel is ideally
suited for any future expansion needs of Kernville. The
resource val ues of the Federal |and to be exchanged are not
nore than the resource val ues of the non-Federal |ands that
have been acquired. The intended future use of the Federal
lands is not expected to significantly conflict wth the

est abl i shed nanagenent obj ectives on adjacent Federal |ands
(Sequoi a National Forest).

The mineral report concludes that the subject tract has
sone geot hernal devel opnent potential, but it is not
recommended that the geothernal estate be retained for the
follow ng reasons: 1) the prospective future use of the tract
is residential or commercial expansion for the town of
Kernville[;] 2) retention of geothernmal rights coul d severely
interfere wth such future surface devel opnents[;] 3) there are
no geot hermal devel opnents in the area[; and] 4) any geot her nal
val ue in the parcel woul d be overwhel mngly outwei ghed by its
surface val ue. There are no hazardous naterial s concerns on
the subject tract. The resource val ues and obj ectives for the
BLM I ands to be di sposed of are not nore than the val ues and
obj ectives of the private | ands to be acquired.

Despite BLMs assertions that it cannot find evidence of the trail on
Parcel #1, we are persuaded by Appel l ant's evidence that the trail has been
used in the past by the public crossing the | ands covered by Parcel #1. It
is logical that one branch of the trail ended at the center of town and
that access to the trail woul d be perpetuated fromthat point. The
t opographi ¢ naps in the record plainly showa trail headi ng nort heast
across Parcel #1 frombehind the Janes Sore. The description in Exploring
the Southern Serra East S de, presented on appeal by Appellant, refers to
reaching the nule trail via that route. 3/ However, the mule trail is
equal |y accessible, as BLMfound, fromCanp Onens and other points to the
west. The naps in the record evince no significant topographic feature
that bars such access or renders it any nore difficult than access from
across Parcel #1.

3/ The topographic nmap indicates that a person accessing the trail from
the south across Parcel #1 would have to clinb one of two steep drai nages
begi nning at the northernnost portion of the parcel. This is borne out by
the description of the clinb to Harley Mne in Exploring the Sout hern
Serra East Sde. The access fromthe west is slightly longer, but not as
steep. It also appears that the access fromCanp Onens lies entirely
across National Forest |ands, whereas it is necessary to cross private

| ands to gain access fromthe nain road to the trail behind the Janes
Sore.
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As alegal natter, Appellant's objections go to whether BLM properly
bal anced the resource val ues to be | ost by the deedi ng of Federal | y- owned
| ands agai nst the val ues to be gai ned fromthose acquired via the exchange.
Gving up Parcel #1 would result in the loss of one access to the trail
leading to the Harley MIIsite, as well as the recreational use of Parcel
#1 itself. However, this loss was bal anced by the gain of recreational use
on the acquired lands; further, it is mninal, due to the availability of
other lands near to Tract #1 providing superior recreational val ues.

Ve find that BLM in considering whether the public interest woul d be
wel | served by making this exchange wthin the neaning of section 206(a) of
FLPMA properly consi dered whet her Federal |and nanagenent woul d be
i nproved by approving it. Athough it appears that | andowners surroundi ng
Tract #1 have not actively barred access across their lands to the public
seeking to use the tract, the tract is neverthel ess | andl ocked: There is
no legal access of record to it fromthe west or south, and there are no
roads to the north or east. The record contai ns evi dence that surroundi ng
| andhol ders have been using the parcel in trespass and that it is serving
as a dunpi ng ground for trash. Inlieu of attenpting to resol ve and
prevent these unauthorized uses, a tine-consumng procedure that can only
alienate local residents, BLMhas el ected to exchange the parcel for other
lands of equal value 4/ that are unquestionably |ess burdensone for it to
nanage.

It is no bar to the exchange that the lands in Tract #1 nay be
devel oped fol | ow ng exchange. The governing Act and regul ations expressly
recogni zed conmuni ty expansi on as a favorabl e consi deration i n assessi ng
whet her an exchange is in the public interest.

Appel lant' s ot her objections to the exchange (that nei ghboring
| andowners, the | ocal school, the Forest Service, or Native Anericans m ght
find it objectionable) have been fully resol ved by BLM The record anpl y
establ i shes that these parties either do not object to the exchange or have
elected not to participate further in BLMs deci si on-naki ng process. 5/ As
aresult, it is unnecessary to address whether Appel | ant has standing to
represent these parties' interests.

4/ Section 206(b) of FLPMA supra, requires that the val ues of the public
and private | ands exchanged be equal or equalized by the paynent (absent
wai ver in appropriate circunstances) of not nore than 25 percent of the
total value of the land transferred out of Federal ownership. It is well
established that a party chal |l engi ng an apprai sal determning fair narket
value is generally required to either showerror in the nethodol ogy used in
determning fair narket value or, alternatively, submt its own appraisal
establishing fair nmarket value, failing in which the BLMapprai sal is
properly uphel d. Appellant has not chal l enged BLMs val uation in this
case.

5/ Appel lant has provi ded nothing to support his contention that BLMwas
required to publish notice of the exchange in the Los Angel es area.
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The record shows that BLMcareful |y eval uated the control ling
guest i on whet her determini ng whether the public interest will be well
served by the exchange. Appellant has failed to showthat BLMi nproperly
exercised its discretion in deciding that the exchange shoul d proceed. To
the extent not specifically addressed herein, Appellant's argunents have
been consi dered and rej ect ed.

In viewof our holding that BLMs decision is affirned, the pend ng
request for stay is denied as noot.

Accordingly, pursuant to the authority del egated to the Board of Land
Appeal s by the Secretary of the Interior, 43 CF. R ' 4.1, the decision
appeal ed fromis affirned, and the request for stay is denied.

David L. Hughes
Admini strative Judge

| concur:

RW Milen
Admini strative Judge
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